2/16/67
Memorandum 67-19
Subject: Senate Bill No. 251 (Unincorporated Associations)

Attached as Exhibit I (pink) is a revised version of this bill
designed to effectuate the decisions {except the one made with respect
to Section 41k) made at the Jamuary meeting. The revision of Section
41k will require a separate bill and is considered later in this
memorandum. Exhibit II (yellow) contains a draft of a report of the
Senate Commlittee on Judiciary concerning this bill.

The following matters are called to your attention:

Revision of Section 388

This change was approved for form and substance ai the January
meeting.

Revision of Section %11

Subdivision 2.1 has been revised and subdivision 2.2 has been added
to Section 411 to make a specific referente in Section 41l to the pro-
cedure for serving a summons on a foreign partnership covered by Section
15700 of the Corporations Code. If subdivision 2.2 were not added, the
matter would be covered by subdivision 2.1 which is inconsistent with
Section 15700 of the Corporations Code. (See pages 4a and 4b for Section
15700. }

The addition of the words "the suit is" to subdivisions 3 and b is
a technical change designed to conform those subdivisions to the form
used in the previocus subdivisions.

Amendment of Section 15700

We have revised this section, in accordance with the decision made
at the last meeting, to permit a foreign partnership to designate a
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corporate agent for service of process. After considerable thought, we
concluded that the best way to accomplish this objective is to make a
reference to the procedure provided in Section 24003. Otherwise, we
would have to duplicate Section 24003 and would run the danger of having
later amendments to one section but not the other that would result in a
lack of conformlty in the two sections. We have also revised Section
15700 to pick up by reference the manper specified in Secticn 24003 for
serving process on the agent for service of process. We have made no
change in substance in Section 15700 except to permit use of a corporate
agent for service of process.

Revigsion of Section 24000

This revision was approved for form and substance at the January
meeting.

Position of State Bar

The Board of Governors of the Scate Bar approved the report of CAJ
insofar as it endorses the principle of permitting an unincorporated
assgclation to sue and be sued as a legal entiiy. The Board of
Governors neither approves nor disapproves of any of the suggestions of
CAJ but dirvects that they be called to the attention of the Commission.

We considered these suggestions at the January meeting and mede a nmumber
of changes as a result. Hence, we assume that the State Bar will support--
or at least not coppose--this bill.

Revision of Code of Civil Procedure Section 414

The staff has concluded that a separate bill will be needed to
revise Section 414 in accordance with the decisions made at the Jamuary
meeting., We suggest that a separate Recommendation be prepared concern-
ing this section and that we request that the Senate Judiciary Committee
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have the recommendation printed in the Senate Journal if the proposed
legislation contained in the recommendation is approved by that Committee.
We attached as Exhibit III {green) a suggested draft of the Recommendation
on Section 414. Exhibit IV (buff) sete out Code of Civil Procedure Sections
989-994, No revision of these sections 1s necessary, tut we include them
in this exhibit so they will be available for easy examination.

Civil Code Section 3369

The staff was requested at the January meeting to examine this section
to determine whether any revision of the section or ocur recommendation is
necessary. The section is consistent with our recommendation.

Respectfully submitted,

John H. DeMoully
Executive Sccretary




Memo 67-19 EXHIBIT 1

SENATE BILL No. 251

Intr_udnued by Senator Bradley

February 6, 1367

REFERRED TO COMMITTEE- ON JUDICIABY

An act to amend Bections 388, 410, and 411 of, and o edd
Bection 395.2 to, the Code of Civil Procedure, and amsnd Section
Part 4 (commensing with Section 24000) to Tifls 3 cf[ﬁ\a}n of, and

B

Corporations Code, relating to unincorporated associglions
The peaple of the State of California do enact as follows:

Secriow 1. Section 388 of the Code of Civil Procedure is
smended to read:.

388. When twe o mere pesgony; sseeieted in any b-nm—
Beps; trensuet such bnainesy under o common neme; whether

LEGISLATIVE COUNSEL'S DIGEST ..

“8B 251, ag introduced, Bradley (Jnd.). Unincorporated associations.

Amends and adds varions sees., CLCP, sud Corp.C.

Permits anineorporated agencies, defined to include partnership, any
other nnincorporated orgavization, and a govermnent or governmental
subdivision or ageney, senerally to sue in owsr name.

Omits limitation that nnmcmpomtvd association must be engeged
‘in business hefore it can be sued in common name.

Permits unmcnrporated assoniation to file statement with Seeretary
of Btate showing principal place of business; and prtmdes that when
“such iz done, the association shall be quhgert tn STt in same egunty as
it would be if a corporation.

Omits provision that judgmeni spainst asseciates smed in common
dame is binding on individual property of associate served, in same
manner as if all associates had been named defendants,

.. Makes nnmcorpomted asmamtmn, except a government Or govern-
“mental subdivision ox, ayeney, Jiable for acts or omissions of officers,
‘agents, or employeos acting within scope of office, ageney, or emplo)r-
‘ment.

Permits unineorporated association to file qtatement with Secretary
of State designating agent for service of process. Provides for service
thereafier, either upon such person or a partner or official of associa-
tion.

. Vote—Majority ; Appropriation—No; State Expense—Yes.
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parties served With process, 9 the eame mannes as &l B
bech mamed defendants and bed been sued upen their jeind

6} A5 used tn ihes sechion: ]
(1) “ Unincorporoted associslion’’ means any unincorpo-
rated organizalion of lwo or more persoms which engages in
any activity of eny nature, whether for profit or not, under o
CORMNGR KRame, ]

{2) ““Person’ includes o natural person, corporation, peri-
nership or any other umincorporated organizalion, and & gov-
ernment or governmenial subdivision or agency. .

{b) An unincorporated essociation moy swe and be sued
in its common nams,

BEBcmaoomwnn B

Any partnership or other unincorporated asscciation,
whether organized for profit or not, may sue al.ad be
sued in the name which it has assumed or by which it

is known.

Sgc. 2. Beetion 395.2 is added to the Cods of Civil Proee-
dure, to read: .

895.2. If an unincorporated sssociation has filed & state-
ment with the Seeretary of State pursusnt to Seetion 24008
of the Corporations Code listing its principal offies or place of
business in this state, the proper eouaty for the triai of an
action against such unineorporated association is the same
ag it wonld be if the unineorporated association were a oor-
poration and, for the purpase of determining sueh connty, the
principal place of business of the unineorporated associstion
shall be deemed to be the prineipal office or place of business
listed in the statement. '

Szc, 3. Beetion 410 of the Code of Civil Procedure iz
amended to read:

410. The summons may be served by the sheriff, a con-
stable, or marahal, of the county where the defendant is found,
or any other person over {he ‘age of 18, not a party to the
action. A copy of the complaint must he served, with the sam-
Inons, upon each of the defendants. When the service is against
a corporation, or against an unincorporated association tn an
action brought under assesiates eonducting business order &
COEIROR Badne; IB the menner guthorized by Section 388, there
shail appear on the copy of the summons that is sarved a noties
stating in substance: ““To the person gerved: You are hershy
served in the within action (or proceeding) on behalf of
{(here state the name of the corporation or the unincorporated
UsSOCABLion commaon nome upders which business iy condueted
by the asseeintes ) as a person upon whom the surmmony snd
4 copy of the complaint must be served to effect service against
said perty under the provisions of (here state appropriatas
provisions of Section 288 er 411) of this the Code of Civil
Procedure .1 When gervice is intended 1o be made upon said
person as an individwal-as well as & person upon whom serviee
must be made on behalf of said corporation or said gssociation
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naceeiates , said notice shall also indicate that service is had
upon said person a8 an individual as well as on bebalf of said
sorporation or said tssoetation ssseeietes. In a case in which
the foregoing provisions of the section require that notice of
the capaeity in which & person is served must appear on the
copy of the summons thal is served, the certificate or affidavit
of service must recite that such notice appeared on sueh copy
of the summons, if, in fact, it did appear. When service is
againgt a corporation, or against an unincorpercied associs-
ton in an cction brought under asociates condusting e besi-
PeRs BROSE & eelemon oeame; n the manner authosised by
Seetion 388, and notiee of that faet does not appear on the
copy of the smmmons or a recifal of such notification does not
appear on the certificate or affidavit of serviee of process as
required by this seetion, no defanlt may be taken against such
corporation or such gssociction assesiates. When service is
made npon e person served as an individual as well as on
behalf of the eorporation or associahion esseeintes condueting
& basiness under o ecmmon name , and the notice of that fact
does not appear on the copy of the summons or a recital of such
notification does not appear in the ccrtificate or affidavit of
service of process as reqguired by this section, no defzult may
be taken agamst such person.

When the summons is served by the sheriff, a constable or
marshal, it must be returned, with his certifieate of s serviee,
and of the service of a eopy of the complaint, to plaintiff if
he is acting as his own attorney, etherwise to plaintifi’s attor-
ney. When it is served by aoy other persom, it must be re-
turned to the same place, with the affidavit of such person of
its service, and of the service of a copy of the complaint.

If the summons is lost subsequent to serviee and before it is
returned, an affidavit of the official or other person making
gerviee, showing the facts of service of the semmons, may be
returned in liew of the summons and with the same effect
ag if the summons were itself returned. .

Sme. 4. Section 411 of the Code of Civil Procedure is
amended to read:

411. The summons must be served by delivering a copy
thereof as follows: v

1. ¥f the snit iz against a domestie corporation: to the
president or other head of the corporation, a viee president,
a secretary, and assistant secretary, general mapager, or 2
person desipnated for serviee of process or authorized to
receive service of process. If sueh corporation is a bauk, to
any of the forezoing officers or agents thereof, or to & eashier
or an assistant cashier thereof, If no such officer or agent of
the corporation can be found within the state after diligent
search, then to the Secretary of State ag provided in Seetions
3301 to 3304, inclusive, of the Corporations Code, unless the
eorporation be of a class expressly exeepted from the opera-
tion of those sections.
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2. If the swmit i aga’inét a foreign eorporation, or & non-
resident joint siock eompany or association, doing business
in this state< : in the manner provided by Sections 8300 to
to 8504, inclusive, of the Corporations Code,

2.1. If the suit iz goninst an unincarpamted assoctation (not
ineluding & *“pudlic egency’ as defined in subdivision 5§77 1o
the president or otlher hcadl of the sssocintion, a vice prehdent,
‘& seerefary, an assistant secrelary, generel manager, general

by Section 15700 of
ths Corpepations
cde

ag provided in Section 24003 of the Corporations Code. If no
president or other head of the associalion, vice president, sec-
refary, assistont scorelary, genmeral manager, or gemeral
pariner can be found wilthin the sinle after diligent semrch,
and sf the person designated as agent for service of process
cannot De found at his cddress as spoeified in the siatement
designating him as the agent of the associotion for the servica
of process, then {o eny one or more of the nssociation’s vnem-
bers and by matling a copy thereof to the last known mailing
address, if ony, of the principal office or place of business of
the association. .

2.2+ If the sult is against a foreimm
partnership covered by Section 15700 of the
Corporziions Code$ in the manner provided by
Section 15700 of the Corporations Code.

3. Iffagainst a minor, under the age of 14 years, residing i'bhs suit is )
within this state: to such minor, personally, and also to his

father, mother, or guardian; or if there be none within this
state, then to any person having the care or control of guch
mingr, or with whom he resides, or in whose service he is
employed.
4. IffAgamst a person residing wjthin this state and lor tths suit :@
whomn a guardian or conservator bas been appointed: to saeh |
person, and alse to his guardian or conservator,
3. Except as otherwise specifically provided by statute, in
an action or proceeding against a loeal or state public ageney,
to the elerk, secretary, prasident, presiding officer or other
bead therecf or of the governing body of such publie agency.
"Public ageney'” includes (1) every city, county, and city
and eounty ; {2) every public ageney, authority, board, bu-
reau, commission, eorporation, distriet and every other polxt—
ical subdrns:on and {3 every department and division of
the state,
6. In all cases where a corporation has forfeited its charter
or right to do bosiness in this state, or has dissolved, by de-
livering & copy thereof to one of the persons who have hecome
the trustees of the corporation and of its stockholders or mem-
bers; or, in a proper case, 8s provided in Sections 3305 and
8306 of the Corporations Code. -
7. If the suit i3 one brought against a candidate for public
office and arises out of or in conunection with any matter con-
cerning his candidacy or the election laws and said eandidate
cannet be fonnd within the state after diligent search, then
as pmwnded for in Section 54 of the Rlections Code.
. In all other cases fo the defendani personaliy.




Sec. 5. Section 15700 of the Corporations Code 15 mnended to read:

15700. Every partnership, other than & comercial or banking partnership
established and transacting business in a Place without che Uniced States, which
ls domiciled without this State and has no regular place of business within this
State, shall, within 40 days from the time it commences o do business in this
State, file a statement in the office of the Secretary of Ctate a-desigration-eof

in accoriance with Section 24003 designating scme natural person residing-within

-shBe-8%ase or corporation as the agent of the partnership vpon whom process issued

by authoriiy of or under any law of this State directed ajainst the partnership
may be scrved ;—whieh-designatien—shall-éneluée-the-eemﬁleee—business-er-resiéeaee
-8ddress-ef-the-percon-designated ., A copy of such designacion, Culy certified

by the Cecretary of State, is sufficient evidence of such appointment.

Sucu process may be served By-persenal-dedivery-se i Lhe manner provided

in subdivision (e) of Section 24003 on the person so desijiaveC, or, in the

event that no such person has been designated, or the peruon cesignated cannot
be found ai the address given in the designation, then ser-ice may be made by
personal delivery to the Secretary of State, Assistant Secretary of State or a
deputy secretary of state of the process, logether with a staiement of the last-
known addéress of the partnership and a service fee of fi-c dollars {$5). The
Secretary of State shall immediately give notice of such service to the parthner-
ship by prepaid telegram, and forward the process to it by registered mail, return
recelpt recuested, at the address given in the statement.

Service on the person designated 2 Or personal delivery of the process and
statemen. of address y together with a service fee of five dollars ($5) to the

Secretary of State, Assistant Secretary of State or a deputy secretary of state 2

“hia-



pursuant <o this section is a valid service on the parinciship. The rartnership
so serveG shall appear within 30 days aiver service on tl> person designated

or withiu 30 days after delivery of the process to the Secreiary of State,

Assistant Secretary of State or a depuiy secretary of siaue.

<4b-



91 Sz, Part 4 (commencing with i Oé
52 to Title § of the Corporations Code, -to r(;t:g!:i 24000) is added

B 88 241

1 PART 4. LIABILITY; LEVIES AGAINST PROPERTY;
g DESIGNATION OF AGENT FOR SERVICE AND OF
3 PRINCIPAL OFFICE OR PLACE OF BUSINESS
4
3]

24000. {a) As used in this ¢t ypincorporated asso-

§ ciation’’ means any STpOTated Organizauon o 5 of § partpership or
7 more Persons Mmmmuy%ﬁ?eﬁw R other

Ee‘ﬁﬁ%ﬁnr profit or not, SRdar -maeeaoh. aame but does _

¢ not include & government o governmental snbdivigion or

1y agency.
11 (h) As used in this section, ‘* person’’ jncludes & natural
12 persow, corporation, partnership or any other unineorporated
13 organization, and a government ot governmental subdivision 0T
14 agenty.
15 24001. Except 28 otherwise provided by statute, an unin-
1§ corporated agsociation is liable for its act or omission, and
17 for the act T omission of its officer, agent, or employee acting
18 -within Lhe seope of his offiee, agency, OT employment, to the
19 same extent as if the association were & natural person. Moth-
3p ing in this seetion affects the liability between members of an
9] assoeciation or the liability between an association and the
99 members thereof.
25 94062, Only the property. of an unincorporated association
24 may be levied upon under & writ of execution jssued to enforee
95 o judgment against the asseciation.
op 24008, (&) An unincorporated assoeiation MAY file with
57 the Secretary of State ona form prescribed by him & gtatement
94 containing either or both of the following: ~
29 (1) A statement designating the location and complete ad-
g dvess of the association’s prineipal office in this state or prin-
37 eipal place of business in this state. Only one guch place may
49 be designated. T
33 (2) A statement denignating as agent of the association for
34 service of process any patural person residing in this" state
35 Or any corporation which has complied with Section 33015
ag or Section 64035 and whose capacity to act as guch agent has
37 mnot terminated.
a8 (b} If & patoral person is designated as agent for service
9 of procesy, the statement ghall set forth his complete business
40 or residence address. If a eorporate agent jg designated, the
4] statement chell set forth the staie or place nnder the lawa
42 of which such agent was ineorporated and the name of the
43 city, town, or village wherein it has the office at which the
agsociation designating it a8 such agent may be served, as set
forth in the certificate filed by such corporate agent pursuant
1o Section 33015, 3301.6, 6408.5, or 6403.6.
47 {e} An unincorperated assoeiation may at any time file with
48 the Secretary of State a revocation of 2 statement filed by the
49 association ander this section. A statement degignating either
50 & new prineipal office or place of business or & new sgent for
51 the service of process, or both, is a revoeation of any ‘prior
5o statement fled by the association ynder this section.
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{d) A revoeation becomes effective 30 days afier it iz re-
ceived by the Seecretary of State, except that:

{1) A revocation of a designstion of a principal office or
place of business is eifective upon receipt of the revocation
by the Seeretary of State if the revocation is a statement that
desipnates a new prineipal office or place of business,

(2) A revocation of a designation of an eagent for the ser-
wice of process is effective upon receipt of the revoeation by
the Secretary of State if the revoeation js a statement that
designates a new agent for the service of proeess.

{e} Delivery by hand of a copy of any process against the
unineorporated association (1) to any natural person desig-
nated by it as agent or (2) if the association has designated
a corporate agent, at the office of such corporate agent, in the
city, town, or village named in the statement filed by the asao-
ciation uhder this seetion to any person at such offics named

" in the certificate of sueh eorporate agent filed pursuant to

Bection 3301.5 or 6403.5 if such certificate has not been super-
seded, or otherwise to any person at such office named in the
last certificate filed pursnant to Seetion 33016 or 8403.6, con-
atitrites valid service on the assoeistion.

{f) For filing a statement as provided in this section, the
Secratary of State shall eharge and eollect the fes preseribed
in Qovernment Code Section 12185 for filing a designstion
of agent.

(g} The Secretary of State may destroy or otherwise dis-
pose of any statement filed under this section:

{1} At any time one year after such statement has been
revoked; or :

{2} In the case of a statement that only designates an agent
for the service of process, at any ihme one year after such
degignation has heen revoked or such agent has resigned as
provided in Bection 24004,

24004. Anp sgent designated by an unineorporated associa-
tion for the service of process may file with the Secretary of
State a written statement of resignation as sueh agent which
ghall be signed and execution thereof shall be duly acknowl-
edged by the apent. Thereupon the authority of the agent to
aet in such capacity shall cease and the Secretary of State
forthwith shsall give written notice of the filing of the state-
ment by mail to the unincorporated sssociation addressed to
its last lmown prineipsl office or principal place of business
in this state. .
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Memorandum 67-19
EXRIBIT II

DRAFT OF REPORT FOR SENATE COMMITTEE ON JUDICIARY

REPORT OF SENATE COMMITTEE ON JUDICIARY OF SENATE BILL KO. 251

In order to indicate more fully itz intent with respect to Senate
Bill No. 251, ihe Senate Committee on Judiciary makes the following
report.

Except for the new and revised comments set ocut below, the commente

contained under the veriocus sections of Sepate Bill No. 251 as set out

in the Recommendation of the California Idw Revision Commission Relating

to Buit By or Against an Unincorporated Ageocistion {October 1966) reflect

the intent of the Senate Committee on Judiclary in approving the various
provisions of Senate Bill No. 251.

The following new and revised comments to various sections of
Semate Bill No. 251 also reflect the intent of the Semate Committee on

Judiciary in approving Senate Bill Ro. 251.




Code of Civil Procedure Section 411 (amended)

Comment. Hubdivision 2.1 has been added to Bection 411 to permit
Service UpoL an unineorporated association in much the ssme manner
that service may he made upon a corporation. The revised form of the
seetion provides assurance that the responsible officers of an unineor-
porated association will become aware of any sctions that are brought
against the association. Prior law did not provide sueh assarance, for
service eonld be made urder the prior law upor any member of the

Bubdivision 2.2 has been added o S=ction Ull because the
procedure for service of sumnons on a foreign partoership
covered by Section 15700 of the Qorporations Code 1s specified
in that section.

Corporations Code Section 15700 (amended)

Section 15700 has been emanded to adopt the general pro-
cedure provided by Corporations Code Section 24003 for designat-

ing an agent for service of process. The substantive effect of

the smendment is to pemmit 5 foreign partnership covered by

Bectlon 15700 to designate a corporate agent for service of

process. This giver the foreign partnership the same right as
all other unincorporated assbciations.

Section 15700 has also been amended to adopt the general
procedure provided by Corporations Code Section 24003 for service
on the person designated as agent roﬁ service of process.




Mero 67-10
EXHIBIT IITI -
RECOMMENDATION OF THE CALIFORNIA LAW FEVISION COMMISSION
relating to

CODE OF CIVIL PROCEDURE SECTION 41k

At commen law, a perscn ssaiing to enforce a joint liability was
required to join all of the joint obligors as defendants, and if all of the
defendant joint obligors were not served or did not appear, the action couwld

not proceed to judgment. See Sueppard v. Bailie, 101 Eng. Rep. 577 (1795);

Sturges, Unincorporated Associalions as Parties to Actions, 33 YALE L, J. 383,
Loo (1924).
The ecmmon law rule requiring joinder of Joint obligors is still the

law of California. In the words of Code of Civil Procedure Seetion 389, a

joint obligor is an "indispensable party” who nust be joined as a defendant

before the action can proceed., Morrison Drilling Co. v. Superior Court,

208 Cal. App.2d 7HO, 25 Cal. Rpir. 582 (1962). However, two sections--Code
of Civil Procedure Sections 388 and 4ll--have modified the common law rule
requiring service of process upon all of the defendant joint obligers before
the actisn can proceed.

Code of Civil Procedure Section Llh provides that, if joint obligors are
sued on an obligation arising from contract, the action can proceed sgainst
those defendants who were actunily served with process Jjust as if they were
the only defendants. After a Judgment against some joint obligors has been
obtained uwnder Section Lik, the plaintiff can surmon the remaining defendants
under Code of Qivil Procedure Section 989-994% to show cause why they should
not be bound by the judsment in the same manner as iT they had been originally

served with summons.



Section 388 of the Code o7 {ivil Procedure provides, in effect, that an
action against an unincorporsied association is an action against the
assceiation members as joint dsfendants "in the same manner as if all had been
named defendants and had been susd upon their joint 1liability." Section 388
authorizes a judsment to be taken against the association even though all
nembars are not served and oprovides that the judgment binds the joint
property of the associates--the assoeiation's nroperty--and the individual
sroperty of the association rember who was served with process. While
Section 41h applies only to obligations arising out of contract, Section 380
applies to any obligation of tiie association.

The Law Revision Commission has recommended a revision of the law now

stated in Section 388, See_ggpammendation and Study Relating to Suit By

or Against an Unincorporated Association (October 1966)}. Senate Bill No.

251 was introduced on February 5, 1967, to effsctuate the recommendation of
+the Law Revision Commission. Ssnate Bill o, 251 would amend Section 388 of
the Code of Civil Procedure and add Section 24002 to the Corporations Code.
Under these ssctions, as proposed by Senate Bill No. 251, a judgment against
an association will bind only the associlation's property. A judgment binding
on the persocnal assets of a member of an association can be obtained only

by nhaming the individual memcer as a defendant,

Where the liability of a member for an association's contractual liability
is involwved, Senate Bill No. 251 will have little effect on a plaintiff's
rights against the rmember for the individwal liability of the members for
an asscciation's contractual obligation is considered s joint liability.

See Recormendation and Study Relating to Suit By or Agalinst an Unincorporated

Association, 8 CAL. LAY RIVISICH COMM'N, REP,, DEC. & STUDIES 921, 929 {1966}.

-



Thus, 1T the plaintiff wishes Lo proceed ageinst any of the individual members
2f the association, he can name as joint defendants all of the members of the
assocliation and then proceed ooainst those rerbers served with process as
anthorized by Section M1k,

Where the liability of o nember for an association's tort liability is
involved, Senate Bill Fo. 251 will have little effect on a plaintiff's rights
againgt the member, for any liability of the association's mempers for & fort
commitieed on behali of the association is rega-ded as a joint and several

liability. Recommendation and Study Relating 10 Suit By or Asainst an

Unincorporated Association, © CAL, LAW REVISION COMM'N, REP., REC. & STUDIES

921, 931 (1956). Thus, if o plaintiff wishes wo proceed against any member

of the association, he can ds so sirply by naming that merber as a defendant.
Some joint obligetions of members of unincorporated asscciations have

bzen created by statute, For exanple, the meubers of a partnership are jointly

liable for the partnership's sistutory obligation to pay workmen's compensation

benefits to an employes of the partnership. Deijartini v. Industrial Acc. Com.,

90 Cal. App.2d 139, 202 P.2d C28 (1949).

Wazre the joint liabilitvy of the associstion member is based on a
statutory obligation, Serate Bill Mo, 251 might impalr the plaintiffts rights
against the individual mermbers of the association unless Sscetion bk is
modified as hereinafter recormended. Section 14 now authorizes an action
to proceed against some joint obligors without service of process upon all
of the defendant joint obligeors only where the obligation 1s contractuzl. I
the joint obligation arises frut statute, there is no provision permitting
the plaintiff to proceed to judgment without securing the court's personal

Joint obligors.

durisdiction owver all of the

-3-



Unless Sectiocn L1L is modified, thereforz, “he common law rule
relating to actions on Joint obligations would apparently require that all
of the asgociation memters be vomed as defendantis and be served or otherwise
appear in an action based on an asspcilation's statutory obligation before
the plaintiff could secure a judgrent binding on any of the members' separate
assets,

Aceordingly, the Commission recormends that Section Bl be modified to
provide that an action sgainst [oint obligors can proceed even though all
joint obligors are not served, vhether the jJjoiat sbligation is contractual
ar statutory. This would snabls a plaintiff suing the members of an
asgociation upon their Jeoint responsibiliiy for a statutory obligation of
the association to secure a judgiment binding on the personal assets of those
joint obligors that he could serve, and he could proceed zgainst the remaining
Jo0int obligors under the provisions of Sections 989—99& at such time as
service upon then could hz eiTected,

This recommendation would be effectuated by the enactment of the
following measure:

An act to amend Section %14 of the Code of Civil Procedure,

relating to procsedings where two or rore defendants are

Jointly or geverally Yiable on an oblization.

The pecple of the State of Czlifornis do snsct as follows:

Section 1. Seection 41L of the Code of Civil Procedure is
amended to read:
Liky, PRCCEERIECE-WHERE-TUERE-ARE-SEVERAL-DEFEHDANTE

AUR-PART-QUERY-ARR-SERYED:  When the action is apgainst two



ar more defendants [ointly or severally lioble on a

contract or a statucovy cobligation , aad the summons is

served on one oy more, but not on all of theam, the
plaintiff may procsed against the delendants sesrved in

+he same manrer as 17 they were the only ds=Tenrdants,

Commert. The addition of the words "or a statutory obligation®
ts Saeption L1l eliminaites the last vestiges of the ccmmon law rule
that an action against joint obligors cammot proceed unless they are
all served or otherwise ampear in the action., Under Ssction hik as
amended, the obligee of any jeint obligation, coniractual or statutory,
may cbtain a judgment against those joint obligors that he is able to
serve and then enforce his rights sgainst the remainder under Sections

G85-994 when he is abls to make service uporn them.



Y¥emo O67=19 EXETBIT IV

CODE OF CIVIL PROCEDURE

TITLE 14. MISCELLANEOUS PROVISIONS

CHAPTER 1. PROCEEDINGS AGAINST JOINT DERTORS

§ 989. Unserved joint debtors; summons o show cause why they
_ should not be bound by judgment

When a judgment is recovered against one or more of several
persons, jointly indcbted upon an obligation, by procceding as pro-
vided in section 414 of this code, those who were not originalily served
with the summons, and did not appear in the action, may be sun-
woned to appear before the court in which such judgment is on-
tered to show eause why they should not be bound by the judgmens,
in the same manner as though they had been originally sexved with
the summons. (Enacted 1872, As amended Stats.1933, ¢ 744, 1~
1896, § 170; Stats.1935, c. 722, p. 2965, § 25.)

$

390. Summons o show cause; issusnce; contents; service and return
The summons specified in Section 989 ghall be issued by the clerk, or
Uy ke judge if there be no clerk, upow presentation of the affidavit apeci-
Giedt in Seetion, 901, and must describe the judgment, and reguire the per-
500 sunnoned to-show cause why he should not be bound by it, and must
be served in tha same- manner, and: setarpetle no later than ninety (50)
icys aster the time specified for the return of the original summons. It
is not necessary to file o new complaint. {As amended Stata.1957, ¢, 1205,
». 2484, § 1.) R

§ 991. Summons to show cause;, affidavit

AFFIDAVIT TO ACCOMPANY SUMMONS:. The summons must be ac-
compinied by an affidavit of the plaintiff, his agent, representative,
or alterney, that the judgment, or some part thercof, remains un-
satisfied, and must specify the amount die-thereon. (Enactea 1872}

3 652. Answer o

Upoa such summons, the defendntimay answer within the time
specificd therein, denying the judgment;. or setting up any defense
wnich may have arisen subsequently;: or he may deny his liability
.n the obiigation upon which the judgment was recovered, by reason
o any defense existing at the commencement of the action. (En-
aeicd 1872, As amended Stats. 1907, c. 325, p. 600, § 1.}

$ 683. Tleadings; amendments

It the defendant, in his answer, dentes the judgment, or sets up
any defense which mey have arisen subsequently, the sur:_mmons, wilh
e aflidavit annexed, and the -answer, constitute the! w::atm_n allega-
tions in the case; if he denies his Jebilityy on:the Pl?hgntmn upon
which the judgment was recovered, a copy of the original complaint
and judgment, the summons, with the affidavit annexed, apd the
answer, constituic such written allegations, subject to the right of
the parties to amend their pleadings as in other cases. (Enacted 1872,
As amended Stats. 1807, ¢ 325, p. 600, § 2.}

§ 994. Trinl; verdict .

1SSUES, TI0W TRIED,.. VERDICT, WHAT TG gE. ‘The issucs formed may
be tried as in other cases; but when the defendant denies, in his
answor, any lability on the oblipation upen which the judgmeni was
rendered, if a verdict be found against him, it must. ‘t_)e i'o_r not ex-
coeding the amount remaining unsatisfied on such original judgment,
with interest thercon. (Enacted 1872.)



